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Docket SE-12311
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JOHN W KI TTELSON,
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CPI Nl ON AND ORDER

Respondent, pro se, has appealed fromthe oral initial
deci sion of Adm nistrative Law Judge Patrick G GCeraghty, issued
on June 3, 1992, followi ng an evidentiary hearing.' The |aw
judge affirnmed an order of the Adm nistrator suspendi ng

respondent's commercial pilot certificate for 180 days.? The |aw

The initial decision, an excerpt fromthe hearing
transcript, is attached.

’Respondent was represented by counsel at the hearing.
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j udge found, as the Adm nistrator had all eged, that respondent
had violated 14 C F. R 135.117(a)(2), (a)(4), and (a)(5),
91.119(c), and 91.13(a).®> W deny the appeal. The |aw judge
t horoughl y anal yzed and wei ghed the evi dence, and correctly
di scussed and applied Board precedent.
Respondent was the pilot in conmand of a June 2, 1991

passenger carrying, Part 135 schedul ed seapl ane flight operated

3Subsections (a)(2), (a)(4), and (a)(5) of Federal Aviation
Regul ation 135.117, Briefing of passengers before flight, read:

(a) Before each takeoff each pilot in conmand of an aircraft
carrying passengers shall ensure that all passengers have
been orally briefed on -

(2) The use of safety belts, including instructions on
how to fasten and unfasten the safety belts. Each
passenger shall be briefed on when, where, and under
what conditions the safety belt nmust be fastened about
t hat passenger. This briefing shall include a
statenent that the Federal Aviation Regulations require
passenger conpliance with |ighted passenger information
signs and crewnenber instructions concerning the use of
safety belts.

(4) Location and neans for opening the passenger entry
door and energency exits;

(5) Location of survival equipnment [.]

8§ 91.119(c), Mninumsafe altitudes; Ceneral, reads:

Except when necessary for takeoff or |anding, no person nmay
operate an aircraft below the follow ng altitudes:

(c) Over other than congested areas. An altitude of 500
feet above the surface, except over open water or sparsely
popul ated areas. In those cases, the aircraft may not be
operated cl oser than 500 feet to any person, vessel,
vehicle, or structure.

§ 91.13(a) reads:

No person may operate an aircraft in a careless or reckless
manner so as to endanger the |ife or property of another.
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by Lake Union Air Service from Friday Harbor, WA.* On takeoff,
the aircraft crashed into a tugboat and sank. The six passengers
were rescued by nearby boaters.

After hearing testinony from anong others, respondent and
four other percipient wtnesses offered by the Adm nistrator (two
of whom were passengers on the flight), the | aw judge found that
respondent had attenpted a takeoff "essentially in a southerly
direction with a strong crossw nd conponent fromthe sout hwest to
west." Tr. at 223. The law judge found, in part (Tr. at 230):

Here the departure was a choice nmade by the Respondent. He

knew, as the evidence appears to ne, that he had a

crosswind. He knew the strength of the crosswind. He knew

or should have known what was out in fromof him If he

| ooked out the front end of the aircraft, the tugboat was

there. . . . [T]here was no reason why the aircraft could

not have been taxied further north and taken off . . . That
woul d have been the nore prudent and reasonabl e t hing.

Based on testinmony fromthe tw passengers, the |aw judge
al so concluded that, prior to the attenpted takeoff, respondent
had not ensured that all passengers had been briefed, as
8§ 135.117(a) required. The |law judge specifically found that

"there was either an attenpt at a briefing or a briefing which

was not clearly heard . . . or a briefing which included only a
limted nunber of itenms . . . . But there was no expl anation as
to how any of this was to be used. . . ." Tr. at 223-224.

Al t hough respondent here argues that he did give a total
preflight briefing, nothing in his appeal gives us reason to

overturn the law judge's ruling. The passengers' testinony

“The aircraft was a DeHavilland DHC 2, known as a Beaver.
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supports the |aw judge's ruling (see, e.g., Tr. at 55, 64-65, and
Exhibit R-1), and we have no basis to overturn the | aw judge's
rejection of respondent's testinony that he gave a full briefing,
as that rejection is premsed on the law judge's credibility
assessnment of respondent and the other witnesses.”?

The | aw judge al so found that respondent viol ated
8§ 91.119(c). He thoroughly discussed (Tr. at 225-227) the
regul atory exception for takeoffs and | andi ngs, paying speci al
attention to the requirenent that operations closer than 500 feet
to objects be "necessary for" those takeoffs and | andings. The
| aw j udge conci sely explained that respondent’'s takeoff so close
to nunmerous other craft in the water, with the crossw nd, and
outside the operating limts of the aircraft® was not necessary
for the takeoff, in the sense that word is | ogically understood
inthe regulation.” That is, although it is entirely possible
and perhaps |likely that sone | andi ngs and takeoffs at Friday

Har bor on June 2, 1992 woul d necessitate operating within 500

®Respondent attacks the credibility of witness Saude on the
grounds that M. Saude used the words "escape hatches" and
respondent arguably never used that phrase. The transcript (at
64) indicates that M. Saude actually testified that respondent
had said "side windows are for escape hatches, or words to that
effect." M. Saude, thus, did not testify that respondent used
the words "escape hatches."

On another credibility matter, we note that the | aw judge
was aware that the passenger-w tnesses had cl ai ns pendi ng agai nst
Lake Union's insurer. Thus, any bias they m ght have was
incorporated in the | aw judge's thinking.

°Tr. at 109, 131.

"Anot her Lake Uni on seapl ane had just taken off without
i ncident using a different heading.
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feet of objects (given the apparent congestion there), respondent
coul d not sinply choose any takeoff route or tinme and call it
necessary. He nmust make a reasonabl e, appropriate choice, or the

regul ati on has no neaning. Admnistrator v. Lewis & Lewis, 3

NTSB 878 (1978). W, thus, reject respondent's contention that
the rule does not apply sinply because he was conducting a
t akeof f .8

In reaching his conclusions, the | aw judge nmade vari ous
subsidiary findings of fact regarding the position of
respondent's aircraft and weather conditions at the tinme of
takeoff. Respondent al so challenges the |aw judge's reliance, in
maki ng these findings, on the testinony of two percipient
w tnesses. M ke Reekie, an eyew tness who watched from a near by
boat; and M ke Taylor, a seaplane pilot who was preparing to
takeoff at the tine, saw respondent's departure, and flew over
the accident site imediately after it occurred. Respondent
believes that their testinony regarding wind conditions was
i nconsi stent and unreliable.?®

We have thoroughly reviewed the evidence and find no error
in the law judge's reliance on eyewitness testinony offered by

the Adm nistrator, especially the testinony of the two w tnesses

8At the hearing, respondent also argued that a strong,
unexpected gust of wnd created an energency that excuses the
violation. As the |aw judge noted, however, respondent may not
avail hinself of this defense when the energency is of his own
making in his inprovident takeoff.

°Respondent argues that each of the Administrator's
W t nesses placed his takeoff at a different location in the
har bor .
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respondent cites, as there is no indication they were anything
but disinterested observers wth no connection to any of the

interested parties.

Al t hough the testinony of all the

Adm nistrator's eyewtnesses is not identical, it is sufficiently
simlar to be reliable, and is not substantially different from
respondent's testinony.

Respondent al so believes that the |aw judge inproperly
considered a statenent by Judy Ward, who did not testify but was
on M. Reekie's boat and whose statenent at the tine -- that
respondent was not going to clear the tugboat -- was repeated by
M. Reekie at the hearing. W can find no abuse of the |aw
judge's discretion in his allowng M. Reekie's repetition of her
st at enent .

Finally, in response to respondent's claimthat he was not
reckl ess or careless, we note that the 8§ 91.13(a) finding of
carel essness does not increase the sanction and required no
separate proof, as it can be residual to the operational

violation. Admnistrator v. Pritchett, NTSB Order EA-3271 (1991)

at n. 17, and cases cited there. Here, noreover, the | aw judge

¥'n addition, M. Taylor is an experienced seapl ane pil ot,
and both are very famliar with Friday Harbor.

1At the hearing, respondent did not seriously disagree with
the record testinony regarding wnd direction and speed or
takeoff route. See initial decision finding at 227. Conpare,
e.g., Exhibits G 2K (respondent's diagram of his route and
prevailing wwnd) wwth CG2T (M. Taylor's diagran) and C 2R (M.
Reekie's diagranm). Al the diagrans indicate wind com ng from
t he sout hwest and west and indicate the same general area of
takeof f. Respondent's testinony regarding w nd speed (Tr. at 83)
is also simlar to that of M. Taylor. Tr. at 90.
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found (and respondent does not directly disagree) that there was

actual endangernent of the passengers and damage to property.

ACCORDI NGLY, I T IS ORDERED THAT:

1. Respondent' s appeal is denied; and

2. The 180-day suspension of respondent's conmercial pil ot
certificate shall begin 30 days fromthe date of service of this

order. *?

VOGT, Chairman, COUGHLI N, Vice Chairman, LAUBER, HAMVERSCHM DT,
and HALL, Menbers of the Board, concurred in the above opinion
and order.

2For the purposes of this order, respondent nust physically
surrender his certificate to an appropriate representative of the
FAA pursuant to FAR 8 61.19(f).



